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Editors’ Note: You’re an experienced negotiator. But when was the last time you ex-
amined your own pattern of thinking? And is your pattern the same as your 

counterpart’s? This chapter helps you work out what’s going on under the surface, 
and leads onward to chapters about framing, internal conflict of the negotiator, and 

the characteristic problems of teams. It also suggests which chapters in this book best 
address your real-world negotiation problems, and how to get the most out of negotia-

tion research. 

 

In 2003 Christopher Honeyman and Andrea Schneider convened a working con-

ference of faculty members who teach negotiation in various disciplines. We were 

asked “to begin a conversation about creating a canon of negotiation” and then 

write papers collaboratively that would be published in the Marquette Law Review. 

The hope was that after struggling and wrestling to reach consensus about what 

should be taught in a negotiation course regardless of the discipline, we would at 

least begin to identify a “canon of negotiation” skills and theories. 

In reality, we skipped much of the struggling and wrestling. We identified 

some important topics and we wrote papers together, but I’m not sure we did the 

hardest part. To illustrate with my own experience, a law school professor and I 

agreed that we would write a paper on the problem of agency (i.e., what happens 

in negotiation when the parties work through representatives) and structure 

(which it turned out we defined differently). I sketched out some of the main 

ideas that are contained in the paper that is now co-authored with Marcia Caton 

Campbell. [Docherty & Caton Campbell, Agency] My would-be co-author scratched 

his head—or at least I think he did since we were negotiating our writing assign-

ment via e-mail—and said something that I heard as, “What are you talking 

about? This is not what I thought we were writing about, but it is interesting. Why 

don’t you go ahead and write this?” [Bhappu & Barsness, E-mail] Meanwhile 

Marcia, whose work in multi-party, public negotiations is similar to my work in 

strategic peace building,1 “got it” immediately and we agreed to finish the paper 

together. All of which is to say that I’m not sure that all of our papers are the 

cross-disciplinary products we envisioned. The same difficulty attends the chap-

ters in this book, as well as practical negotiations that must draw from more than 

one field: we start in different mental spaces, and it is all too easy to end up there, 

with fundamental questions unrecognized, much less addressed.  

T 
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One rarely addressed but fundamental question is: how much does the context 

in which we are negotiating influence the way we negotiate and the way we teach 

negotiation?2 Nor do we grapple easily with questions such as: do professional 

disciplines make different underlying assumptions about human nature and social 

relationships? If yes, how do those assumptions influence the way negotiation is 

practiced and taught in each profession? How do they reshape basic concepts such 

as power and decision-making? And, how do they influence the ways we talk 

about timing, moves, tactics, strategies, and a host of other aspects of negotiation? 

Truthfully, just uncovering all of the underlying assumptions would have re-

quired years, not months of exploration and discussion. And doing so would have 

delayed what many see as a very interesting collection of ideas, first in the Mar-

quette Law Review and now in much expanded form in this volume. But for those of 

us who are still interested in the deeper conversation about hidden assumptions 

behind various approaches to negotiation, where do we begin? I would say: this 

volume is not a bad place to start, as long as we approach the chapters with some 

basic questions. First, what is similar about the way these writers approach hu-

man interactions—specifically, human interactions in which the participants 

communicate with one another in order to promote shared understandings, over-

come differences, reach compromises, or make mutually beneficial tradeoffs? 

Second, what accounts for their differences? 

This chapter is a first cut at identifying important similarities and differences 

that might be used to cluster the chapters in this book and other negotiation lit-

erature in useful ways. I think we can end up with something better than the 

disciplinary tower of Babel that we started with; but we will probably never de-

velop a fully generic approach to negotiation. This chapter is very much intended 

as a conversation starter, not a definitive treatise, and I look forward to further 

discussions and debates on this issue. 

 

What Do We Have in Common? 
Barry Johnson has made a career out of studying “polarities” in human organiza-

tions, in order to help individuals and groups identify and manage “unsolvable 

problems.” Johnson argues that many polarities in the workplace are incorrectly 

framed as either/or propositions of opposites, or as problems to be solved. Is a good 

leader conservative to support stability or is she revolutionary to encourage 

change? Does an organization need to be centralized to enhance coordination or 

decentralized to encourage initiative? Should an organization reward team devel-

opment or individual achievement? None of the above is a problem that can be 

solved by choosing one option and neglecting the other. “They are what we call 

polarities (dilemmas, paradoxes) which are inherently unavoidable and unsolv-

able. The on-going, natural tension between the poles can be destructive and 

debilitating or the tension can be managed, and channeled into a creative synergy 

that leads to superior outcomes.”3 

Social theorists have long struggled with a polarity that is particularly relevant 

to the applied fields of conflict resolution including negotiation, mediation, facili-

tation, and strategic peace building. Do human beings shape their own lives and 

destinies or are human beings shaped by the structures in which they live? In 

other words, do human beings have agency, which “refers to the actors’ characteris-

tics and capabilities in perceiving, interpreting, analyzing, evaluating, and acting as 

well as affecting the world around them?”4 Or are human beings ‘subjects’ exist-

ing within structures that shape their choices at an unconscious as well as a 
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conscious level, force compliance through the use of power, and/or induce compli-

ance through the allocation of material and non-material rewards?  

Anthony Giddens argues that this agency-or-structure dilemma should actu-

ally be considered a duality, not unlike Johnson’s concept of polarity. According to 

Giddens, social structures both constrain and enable the choices and behaviors of 

human actors, but social structures only exist because human actors reproduce 

them through their interactions, particularly through their routinized interactions. 

Structure is both the medium and the outcome of the human conduct it recur-

sively organizes.5 Or, put another way, “social activity does not take place prior to 

or outside of social structure. Social agents may modify or transform structures or 

create entirely new structures, but they do this within given social (and material) 

conditions.”6 

Familiar styles and forms of conduct are the glue that sustains social struc-

tures and organizations, precisely by shaping the choices of human beings, 

allowing them to do some things easily while making other possible actions con-

siderably more difficult to conceive and to enact. At the same time, human beings 

are actors with agency—in other words with free will. They have a drive to make 

their lives meaningful and coherent. They also have the ability to make strategic 

decisions about their interactions with others, and the ability to make changes in 

structures by ‘playing with’ and modifying the routine scripts of social life.7 Struc-

tures are written into and enacted in social organizations and written into the 

unconscious mind and the routinized interactions of human beings. But structures 

are also created, recreated and modified by human actors who can become con-

scious, and who can choose to act in ways that contradict routinized activities and 

thereby rewrite the ‘code’ or the rule sets8 for social structures. [Abramson, Cross-

cultural Mediation; Goh, Errors; Peppet & Moffitt, How to Learn] 

When we talk about negotiation, we are inclined to look at the problem solv-

ing and creativity that go into crafting an agreement. In other words, most people 

studying negotiation tend to favor the human agency side of the agency-structure 

duality. This, as much as anything else, holds the negotiation literature together. 

We all believe that human beings are agents and we all are interested in how those 

human agents are able to negotiate with one another in order to manage problems 

and conflicts. 

 

What Separates Us? 
In spite of this shared approach to human interactions, there are still undeniable 

differences in basic points of view among the chapters in this book and the papers 

in the Marquette Law Review special issue. I would suggest that sorting these chap-

ters according to the way they answer three basic questions would reveal a great 

deal about patterns of similarities and differences in negotiation research, teach-

ing, and practice.9 

� First, is the author primarily interested in the immediate negotiation, or is 

she also interested in the ways negotiation can be used to assist larger so-

cial (structural) change processes?  

� Second, does the author assume that the context or social structures sur-

rounding a negotiation are stable, or unstable?  

� Third, how does the author describe human decision-making in negotia-

tion? 
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Is Negotiation Connected to Structural Change Issues? 
A number of chapters in this volume examine the pressures on negotiators and 

the ways that negotiators draw on cultural knowledge [Abramson, Cross-cultural 

Mediation; Goh, Errors; Welsh, Fairness] and institutional rules and resources 

[Mayer, Allies; Menkel-Meadow, Ethics; Shapiro, Identity] during negotiation. I sus-

pect Giddens would be pleased to see negotiation scholars moving beyond a 

tendency to focus almost exclusively on the actions, interactions and goal-directed 

choices of the negotiators. He would like the fact that these authors are concen-

trating upon “how actors reflexively monitor what they do” and “how actors draw 

upon rules and resources in the constitution of interaction.”10  

However, this approach does not fully embrace the reality that negotiations 

(and negotiators) can help reproduce or they can help modify social structures. 

Sometimes the renegotiation of social structures is an unintended consequence of 

our negotiation of a particular problem.  

For example, faculty members in a graduate program in conflict resolution ne-

gotiate to open and staff a Practice Institute. The Practice Institute garners several 

million dollars in program grants within the first year of operation. Three years 

later, the faculty members find themselves negotiating with the Practice Institute 

staff about balancing power between the Practice Institute and the graduate pro-

gram and integrating the practice activities more effectively into the teaching 

program. The result is likely to be a significant transformation in the identity, 

structures, cultural norms, and daily practices of the graduate program. None of 

these changes was intended by any of the negotiators (Practice Institute staff or 

faculty) when the Practice Institute was created.  

At other times, one or more of the parties in the negotiation is consciously at-

tempting to renegotiate social structures. For example, parties with low social 

power may want to use negotiation to change their status, while their negotiating 

partners, who benefit from the current social order, want to solve a specific prob-

lem without altering the overall social order. One is trying to renegotiate the social 

order and one is trying to avoid renegotiating the social order. Here, it is important 

to recognize that seeing negotiation as a mechanism for assisting in larger change 

processes does not always mean disrupting the status quo or challenging estab-

lished rules. In some highly chaotic contexts, a larger change process involves 

establishing shared norms and rule sets to govern community life, and negotia-

tions can help with this stabilization or they can hinder it.11 

In spite of these realities, negotiation scholars are not typically inclined to ex-

amine whether or how the negotiators are modifying or sustaining the institutions 

in which they operate.12 It would be interesting to discuss which authors in this 

book do look at this problem—even indirectly—and which ones do not address it 

at all. Personally, I see the issue of how negotiating specific problems shapes and 

reshapes the social order as a cutting-edge problem for our field, and I hope that 

simply pointing to the relative lack of attention it has received will spark some 

interesting discussion and research.  

 

Is the Context Seen as Stable or Unstable? 
But if we want to engage the issue of the way negotiations sustain or modify so-

cial structures, we must first give serious consideration to the context of negotiation. 

We must ask: what are the larger institutional or structural pressures on negotia-

tors and how do those pressures manifest in the negotiation process? Does the 
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structural context in which negotiators encounter one another profoundly affect the 

ways they negotiate?  

When we gathered for our first meeting in late 2003, we tended to focus on 

our disciplinary contexts—law, business, psychology, conflict resolution or trans-

formation, public policy, etc.—as a variable that might explain why we saw things 

differently. I would suggest, however, that the contexts in which we work are not 

identical to our disciplines. We can, in fact, identify features of our contexts that 

make some disciplines more similar than others.  

For example, I think I see some patterns of differences between those au-

thors/participants who work in settings that I would define as “relatively highly 

structured” and those who work in settings that I would define as “turbulent or 

more tenuously structured.”13 Highly structured environments include those 

where the parties, issues, rules (formal and informal) of interaction, and modes of 

decision-making are clear, stable, widely accepted, and routinized. Legal and labor 

relations settings are classic examples. But sometimes even the law and relations 

between economic classes are up for grabs. Labor negotiations after a corporate 

merger followed by downsizing differ significantly from labor negotiations in more 

stable settings, particularly when those negotiations occur in a global context that 

makes the relocation of corporate enterprises a realistic option.14 In turbulent or 

more tenuously structured environments, uncertainty and instability can enter the 

negotiations in a number of different ways. The parties that need to be involved in 

the negotiation may not be clearly identified, parties may emerge or disappear 

during the middle of negotiation, and parties may be subject to complicated inter-

nal pressures that make them operate in ways that are difficult to predict. In 

unstructured contexts, the issues under negotiation are highly contested and the 

process for defining the issues is subject to unpredictable outside pressures. The 

rules of interaction (formal and informal) are often contested and may be the sub-

ject of negotiation in their own right. The modes of decision-making are not 

routinized and may differ among parties. 

Some hypothetical examples may help illustrate these differences. Two attor-

neys negotiating a contract on behalf of their clients may encounter complications 

in their negotiation. The issues may be highly technical and complex. Difficulties 

between the agents and their respective principals may complicate the negotiation. 

There may be significant disagreement between the attorneys about which laws 

apply and which precedents will hold sway in this particular case. But, in the end, 

the legal context narrows the range of issues and solution options. The attorneys 

succeed or fail based on their ability to understand and apply a limited array of 

‘rules’ to this particular case. There is certainly creativity, but it is creativity held in 

check by rule sets that have legitimacy for the parties and for the wider society in 

which the parties are operating. 

On the other hand, when negotiating a peace agreement in a country beset by 

civil violence, there are few precedents and rules to help bound the negotiation 

process. The parties build the negotiation ‘venue’ even as they negotiate the issues, 

and they negotiate the rule sets for their decision-making as they proceed. Which 

parties are allowed at the negotiation table is also unclear. There is a tendency in 

many cases to restrict the parties at the table to the combatants, but this has often 

led to unsuccessful outcomes, so that now there are significant pressures to in-

clude civil society organizations, women, and victims of the fighting in the peace 

negotiation process.15 Unlike the attorneys in a contract negotiation, these negotia-

tors cannot rely on a stable set of institutions to enforce their agreements, so they 

spend significant amounts of time negotiating the rules of law that will hold sway 
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after the violence ends. In the absence of stable structures, the negotiators can 

(and usually do) draw on competing norms and rule sets to justify their positions, 

and ultimately they must reach agreement on structures as well as issues. 

In reality, “highly structured” and “unstructured” contexts are not dichoto-

mous categories, but rather points on a continuum. Many negotiations occur in 

situations that are structured in some respects and unstructured in others.  

For example, suppose the two attorneys mentioned above are negotiating a di-

vorce agreement on behalf of their respective clients. The law constrains their 

negotiations related to property settlement, child custody, support, and other is-

sues in which the state takes an interest. But the negotiation of ongoing shared 

parenting relationships and other “soft” issues is typically not structured by the 

legal context. It is up to the attorneys and their clients to work out the details of 

their agreement and the norms and unspoken rules that will govern the negotia-

tion of these issues, including the ways the parties will renegotiate these issues in 

the future. Because the rule sets provided by the legal context are of little or no 

use for this type of negotiation, the clients may turn to a counselor or other pro-

fessional for assistance. Lack of coordination between the legal negotiation of 

divorce settlements and the renegotiation of relationship norms and behaviors has 

led some attorney mediators to work more closely with counselors, and it has also 

given rise to the “collaborative divorce” movement.16 In other words, some attor-

neys have become involved in efforts to restructure divorce processes in order to 

work with a broader range of issues than the legal context normally addresses.  

In our other hypothetical case, the negotiators trying to end a civil conflict are 

often constrained by outside forces. These outside forces can include powerful 

parties that have a vested interest in the outcome of their negotiations. Threats of 

military action or promises of funds for reconstruction and development projects 

are among the tools used by outside parties to influence the negotiators. The nego-

tiators may also be constrained by existing laws such as the codes of the 

International Criminal Court or the previously mentioned UN requirements to 

include women in the negotiation process. While it is clear that they are operating 

in a less structured context and they must create structures as part of their nego-

tiation, their scope of creativity is not unlimited.  

So what? Why should we bother thinking about whether a chapter in this 

book or any other literature on negotiation is treating the context of negotiation as 

relatively stable or relatively unstable? I think considering this issue helps us with 

several tasks. First, we can begin to track and explain differences in negotiation 

literature that are not strictly tied to academic or practice disciplines. We can, for 

example, begin to understand why not all law-related authors in this volume seem 

to be taking the same approach to negotiation. Some are looking at problems in 

turbulent settings while others are looking at problems in more stable settings. Or 

perhaps some are assuming stability and others are assuming turbulence and it is up 

to us, the readers, to decide which assumptions better match reality.  

Second, I think that if we begin talking about the context in which we operate, 

we will also set the stage for some ethical discussions about larger social issues.17 

Many of us work as agents for clients [Nolan-Haley, Informed Consent] or we assist 

parties in negotiations [Mayer, Allies] where we may not have a direct stake in the 

outcome. Some of us work in settings where the effects of our negotiation (nega-

tive as well as positive) will be carried by other people for a very long time, and I 

am not only thinking about negotiating major social issues like ending civil con-

flict. Even routine divorce negotiations and business negotiations have spillover 

effects that can do good or cause harm to persons not at the table. I hope that fo-
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cusing on the context question will lead us to discuss whether our goal as negotia-

tors is primarily about getting the best deal within the current context for the 

parties at the table, or also includes using negotiation to create more just and equi-

table social structures.  

 

How Does the Author Describe Human Decision-Making? 
Shifting gears (temporarily) from issues of context, I think it is also useful to ask 

how an author describes human decision-making processes as they manifest in 

negotiation. Tom R. Burns notes that even when we begin with a shared assump-

tion about the importance of human agency, we can still differ greatly in the way 

we understand human decision-making. Burns identifies two models of decision-

making—rational choice theory (RCT) and social game theory (SGT), which both 

give priority to human agency while also exhibiting “substantially different con-

ceptions of human agency and its realization in action and interaction.”18 He 

summarizes their differences as follows: 

� On the nature of the human agent: 

RCT “assumes an asocial (or trans-social) being oriented to the conse-

quences of action for self (and only for self).” Actors are extracted from 

their historical and social relationships, shared meanings, and cultural 

forms. This contrasts markedly with SGT which assumes socially constructed 

agency [Shapiro, Identity] and “rejects the notion of a single, universal, utili-

tarian type of agent” in favor of actors who are shaped (constrained and 

enabled) by their “different roles, relationships, institutional settings, and 

cultural frameworks.”19 

� On the normative and moral aspects of human agency: 

“In RCT norms and ethical considerations are not part of the conception of 

human agency.” Interests are paramount and questions of ethics or of 

moral sentiments are not discussed explicitly although they may be incor-

porated into an actor’s preference structure. In SGT, however, human 

agents are seen as fundamentally moral creatures whose moral senti-

ments—shaped by their relationships and roles—enter into their judgment 

and action processes.20 

� On the human agent’s power to reshape social structures: 

“RCT presumes a type of agent who makes choices according to a single 

principle (maximization of utility) within a given situation.” This type of 

agent draws on and uses the established rules and resources and does not 

“deviate from the given principle or action conditions; she does not trans-

form conditions....” This contrasts with SGT, which assumes “that human 

actors have a creative/destructive capability.” Through innovation and crea-

tivity, agents can “structure and restructure preferences, sets of options, 

and outcome structures, indeed entire decision and game systems in which 

they and others participate.”21 

Perhaps the most striking differences among chapters in this book as well as 

other negotiation publications stem from differences in assumptions about 

whether the decision makers are operating primarily from an RCT framework or 

an SGT framework. Yet, we rarely name the question that clearly. Instead, we talk 

about differences between negotiators from individualist cultures and collectivist 

cultures or we talk about personality characteristics or emotional states that influ-

ence decision-making. In some cases, there is an assumption that culture, 

personalities, or emotional states are “getting in the way of” rationality. This as-
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sumption privileges RCT-style rationality over SGT-style rationality without any 

critical examination of that privileging.  

We might make more headway in our effort to distill some cross-disciplinary 

assumptions about negotiation if we convene a discussion about our unspoken 

assumptions about human nature, decision-making and the role of human agents 

in sustaining or changing the social order. Sorting out RCT and SGT assumptions 

is a start. However, I would caution against turning these into rigid categories. 

Many of us probably operate with assumptions that mix RCT and SGT principles. 

We see negotiators as RCT actors in some settings and as SGT actors in other set-

tings. And, even in the SGT framework we might identify different types of logic 

or different rationalities at work in the actors, depending on the context and the 

predisposition of the negotiator. Elsewhere, I have used Weber’s observation about 

four types of social action to offer greater nuance to our discussions about what 

constitutes rationality.22 These can be used to further refine our conversation about 

decision-making. This allows us to ask something other than “is the author a law-

yer or a business negotiator or a psychologist?” Instead, we can ask “how does this 

author conceptualize human rationality and decision-making and why does she 

think about rationality in this particular way? 

I said earlier that I was only leaving the issue of context temporarily. I would 

suggest that how we think about human decision-making in negotiation may ac-

tually be tied in some respects to whether we work in stable or unstable settings. 

Or more accurately, our approach may be more tied to whether we think about our 

setting as stable or unstable. In stable settings, established rule sets and norms 

create the basis for a shared interaction logic which masks some of the cultural 

and socially grounded aspects of decision-making. Unstable settings or situations 

of crisis and emerging problems call forth the creativity of human agents and in 

negotiations reveal competing or contrasting judgment systems, rule sets and lo-

gics.  

 

Conclusion: Suggestions for Reading (Using) this Book 
Keeping in mind that this book is supposed to be for practitioners as well as aca-

demics and is intended as a field guide, what use is this excursion into discussing 

structure and agency, decision-making models or paradigms, and social change? 

Well, a field guide—particularly one of this size and offering this variety of pa-

pers—is only useful if the reader can find the material most useful to his problem. 

To make the hunt for relevant papers easier and more fruitful, I suggest the fol-

lowing approach for readers and users of this book. 

First, think about your particular case and ask yourself: am I trying to figure 

out how my work is connected to a social change process (desired or undesired)? 

Are the conditions in which I am operating stable or unstable? Are the parties 

striving for purely rational choice decision-making or do they see themselves as 

tied to other actors and social pressures? In other words, first know yourself and 

know your own problem. Then as you read the various chapters that you think 

might be helpful, ask whether the author is actually addressing the problems you 

are facing. Or, is the author making some assumptions that don’t match your real-

ity? Even if the author’s assumptions don’t fully match your reality, or your reality 

as you perceive it, that does not mean you can’t use any of the material in that 

chapter. It just means you need to use it with caution and perhaps with adapta-

tions.  

Speaking from my own experience, I am always more wary of claims made by 

authors working in my own field when they transfer assumptions about negotia-
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tion from more stable settings into peace negotiations or conflict transformation 

processes without considering the effects of an unstable context. It is not that I 

reject what they are saying out of hand, but I use their work cautiously. For exam-

ple, I think that it is easier to think of negotiators as rational choice theory 

decision makers when you are working in a stable setting with a bounded rule set 

to guide choices. Since I work in unstable settings, I see the persons I am working 

with as more oriented to a social game theory style of decision-making. They have 

constituencies pressuring them; they are embedded in roles that limit their range 

of actions; they carry (and often openly discuss) ethical limitations on their 

choices. Research that focuses entirely on a rational choice theory paradigm of 

decision-making can seem irrelevant to my work. Yet, I have found great benefit in 

reading negotiation materials on rational choice theory and decision-making. They 

remind me that even actors who see themselves as socially embedded decision 

makers do make cost-benefit calculations. And, if I can help them lay out the so-

cial and ethical factors they want to include in their cost-benefit matrix, they can 

make better decisions.  

In closing, I hope that some day we might convene a discussion in the field 

about our unspoken assumptions and how they influence the ways we approach 

negotiation. The models we carry in our heads are as important for understanding 

why we do our work in similar or different ways as the differences in our aca-

demic disciplines or our practice arenas. 
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